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JURISDICTIONAL STATEMENT 


The Court of Appeals for the Ninth Circuit has juris- 
Beeron to review final decisions in civil actions from the 
ited States District Court for the District of Alaska (28 
Bec.A. 1291, 1924), 

’ The suit in question herein was a declaratory judgment 
tion brought pursuant to 28 U.S.C.A. 2201 and 1332 and was based 
diversity of citizenship and an amount in controversy in 
cess of $10,000.00. (Complaint R 2, 3, 75A - Answers 62, 
; 110-111, R185). The decision was rendered on November 28, 
66 and a formal decision entered on November 30, 1966. 
237-241). Appellants notice of appeal was filed on 
cember 28, 1966 (R 250) within the time limits set by this 


urt. 
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STATEMENT OF CASE 


On September 19, 1965, Abe Thomas, Police Chief for 
e City of Seldovia arrested Charles Ramon McEwen for certain 
fenses (R 171-173). In the process of such arrest Charles 
Ewen was shot in the abdomen necessitating hospitalization 
Providence Hospital at Anchorage, Alaska (R 63, Par. VI, 
oe 154). 
As a result of the incident in question, Charles McEwen 
led a claim against the City of Seldovia on December 13, 1965 
198), and said claim was forwarded to Preferred General 
ency of Alaska, Inc., as agents for appellee (R198). In 
Bwer to the letter forwarding the claim, Mr. T. H. Reed, 
perintendent of the Alaska Claims Office for appellee sent 
e following letter on December 22, 1965 (R 199-200) to the 
torneys for the City of Seldovia: 
"December 22, 1965 
Mr. John E. Havelock 
Seldovia City Attorney 
Guess, Rudd & Havelock 
Attorneys at Law 
Page Box 1332 


Anchorage, Alaska 


Re: 0-122302-A 
Charles McEwen vs. City of Seldovia 


Dear Mr. Havelock: 
Mieoeroruianworerrererred General Agency has 


forwarded your letter and claim against the 
Citys co tails ortice for handling. 


The Employers' Liability Assurance Corporation, 
Ltd. does not waive any rights under the terms 
of the policy number E35-2049-81 issued to the 
City of Seldovia. 


Among other rights that the Employers' Liability 
Assurance Corp., Ltd. may have by investigating 
or defending a lawsuit, the company does not 
waive any right to disclaim coverage on the 
grounds that the injury complained of was caused 
intentionally by or at the direction of the 
insured, or that the allegations do not fall 
within the scope of coverage. 


Byeune very mature of the claim, the acts alleged 
consist of false imprisonment, unlawful arrest 
and assault and battery which come within the 
standard definition as set forth in policy 
exclusions Section "0" which specifically 
provides - 


(O) Under coverage A, B, and C to 
bodily injury or injury or destruction 
of property caused intentionally by or 
at the direction of the insured. 


It is further noted that the claim sets forth a 
prayer for $200,000 which is greatly in excess 
of the City of Seldovia policy limits of 
$5,000.00. Please be advised that this letter 
will serve as notice of the excess. 


In the event of a judgment in excess of policy 
limits or a verdict for damages not falling 
within the scope of coverage the City of 
Seldovia will be held liable for any and all 
amounts over and above the limits and provi- 
sions of policy #CLE35-2049-81. 


The Employers' Liability Assurance Corp., Ltd. 
and their attorneys will be happy to cooperate 
with you. 

Very truly yours, 

pv ie. Reed 

T. H. Reed 


superintendent 
me eed" 


ine next "correspondence from the attorneys for the City 

Seldovia was a letter dated March 16, 1966 (R 201) which 
closed a copy of the summons and complaint of Charles 
Ewen against the City of Seldovia and Abe Thomas filed in 
e Superior Court for the State of Alaska, Third Judicial 
Merict (R 201). 

The complaint had been filed on December 13, 1965 (R 185) 
d had been served on the City of Seldovia on December 28, 1965 
185). The City of Seldovia filed answer to the complaint on 
nuary 17, 1966 (R 185, 224) and participated in the following 
scovery procedures before notifying appellee that the suit 
mepeen filed: 


1. Attended the deposition of Abe Thomas taken 
by attorneys for McEwen on January 31, 1966 (R 142). 


2, Attended the deposition of Richard Wolf taken 
by attorneys for McEwen on March 3, 1966 (R 142). 


3. Attended the deposition of Jack R. Simpson 
taken by attorneys for McEwen on March 7, 1966 
(R 142). 


4. Did not contest in any way a motion for 
inspection and copying ‘all written statements 
Of Wicnesses Co the occurrence which is the 
subject matter of the complaint including any 
and ali written statements of the defendants 

or the plaintiff which may be in the possession 
of the defendants .. . including photographs 
and diagrams of the scene," filed on February 
25, 1966 and granted by the Superior Court on 
March 10, 1966' (R 209-211). 


5. Attended the deposition of Doris Fleck 
medteal records librarian at Providence 
Hospital, taken by attorneys for McEwen on 
March 7, 1966 (R 185). 


6. On March 31, after sending the letter of 
March 16 to appellees concerning the suit in 
question, appellant stipulated with attorneys 
for plaintive, McEwen, to take the deposition 
of Charles McEwen at Salt Lake City, Utah on 
Nori! Oooo ecR 187, 225). 

{. WNotice of the taking of depositions, 
together with subpoenas for appearances were 
served on witnesses Bryant, Brewster, Knight, 
Charlotte, Eaulsos and Reardon for March 9 and 
10 at Seldovia, Alaska but such depositions 
were not taken because bad weather prevented 
the attorneys from getting to Seldovia, Alaska 
(R 226). However, the investigator working on 
behalf of McEwen did discuss the case with the 
witnesses Bryant, Brewster and Reardon at the 
time of service of said papers on Maren l, 
1966 (KR 226). 

The Declaratory Judgment action in the case at bar was 
mmenced on June 1, 1966 (R 8) and the litigation herein pro- 
essed through preliminary stages until appellant moved for 
mary judgment on November 8, 1966 (R 145-156). Appellee then 
led a cross-motion for summary judgment (R 158-187) and the 
tter came on for hearing on December 2, 1966. 

The court denied both motions for summary judgment on 
cember 9, 1966 (R 212) and set the case down for pretrial 
nference on motion from appellee (i. 213-215, 218-220). At 

@nformal conference held in lieu of the pretrial conference 
221) the parties indicated that an agreed state of facts 
d been arrived at and the case would be resubmitted to the 
urt for decision (R 222). 

Subsequently, on June 26, 1967 a "stipulation of facts" 


Se tiled with the court concerning the facts of the case 


R 223-226). Subsequently, on November 28, 1967, the District 
ourt rendered a Memoradnum of Decision and Order as follows; 


R 237-239 ) Cy) 
"MEMORANDUM OF DECISION AND ORDER 


In the above entitled matter, the parties filed 
cross motions for summary judgment which were 
denied by the court on December 9, 1966, 
Subsequently, a stipulation of facts was filed 
and by agreement of counsel the matter was sub- 
mitted for decision on the record and the stipu- 
lation of facts. 


After due consideration, the court finds that 
the letter of September 27, 1965, from the City 
of Seldovia to Providence Hospital, and the letter 
dated October 12, 1965, from Mr. Occhipinti to 
the City of Seldovia, did not constitute a denial 
of coverage. The letter from the attorney for 
the City of Seldovia dated December 13, 1965, to 
Mr. Hartman of Preferred General Agency clearly 
indicates that the city did not then consider 
Phat coverare had been denied. 


Mr, Reed's letter of December 22, 1965 to the 
attorneys for the City of Seldovia is not a denial 
of coverage. The letter merely contains a 
reservation of rights and gives notice of the 
fact that the amount claimed was far in excess 
Of the Timivs of the coverage provided by the 
policy issued to the City. The defendant's 
Cloimeo@rawaendal of coverage is entirely 
inconsistent with the following statements 
recited in the December 2e letter: 


‘Among other rights that the Employers' 
Liability Assurance Corp., Ltd. may 
have by investigating or defending a 
lawsuit, the Company does not waive 

any right to disclaim coverage on the 
grounds that the injury complained of 
was caused intentionally by or at the 
Cimectlonmotarhe Insured, or that the 
allegations do not fall within the 
scope of coverage.' * * # 
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"The Employers! Liability Assurance 
Corp, Utd. and thelr attorneys will 
be happy to cooperate with you.' 


The complaint in the State Superior Court case 
was filed on December 13, 1965. On January 17, 
1966, the City filed an answer to the complaint. 
Notice of the suit was not given to the Company 
until March 16, 1966. 


Congte oneo, LO) contained in the policy provided 
as follows: 


uC. NOTrCE OF CLAM OR SUIT. If 
Claim is made or suit is brought 
against the insured, the insured 
shall immediately forward to the 
Company every demand, notice, 
summons or other process received 
Dyeiinmor lis represencative: ' 


Summons or other process received by the City in 
connection with the action commenced in the State 
Superior Court was not immediately forwarded to 
the Company within the meaning of Condition 10 
set forth above. 


Condivioen 12 of the policy provides: 


‘12. ACTION AGAINST COMPANY. No 
action shall lie against the Company 
unless, as a condition precedent 
thereto, the insured shall have 
fully complied with all the terms of 
Eiicepollecy at) =! 


Plaintiz® did not by its actions, or otherwise, 
waive any of its rights under the policy. To 
the contrary, all rights were specially reserved 
by its letter of December 22, 1965 addressed to 
the attorneys for the City of Seldovia. 


On the basis of the reasoning and authorities 
contained in plaintiff's memo in opposition to 
defendants' motion for summary judgment and in 
Support of plaintiff's motion for summary 
judgment filed November 10, 1966, plaintiff is 
entitled to summary judgment as a matter of law 
and defendants! motion for summary judgment 
must be denied. 


Within ten (10) days, plaintiff will prepare, 
serve and submit to the court a proposed form 
of summary judgment. 


it 18 so ORDERED, 


S/Raymond E. Plummer 
United States District Judge 


DATED: Nov. 28, 1967" 


After formal judgment was signed, this appeal followed. 


SUMMARY OF ARGUMENT 


The basis for Appellant's argument is the contention 
at the Reservation of Rights letter sent on December 22, 1965 
s§ in reality a refusal to defend which waived any obligation 
» the City of Seldovia to forward suit papers, etc. when 
rved and further permitted the City of Seldovia to actively 
fend the lawsuit in question unless the appellee could 
tablish prejudice from such actions. 

The trial court found that the letter was not a refusal 
meerend and such a decision is binding herein because it is 
t clearly erroneous - Lundgren v. Freeman, 307 F.2d 104, 
4-115 (9th Cir. 1962). Further the trial court determined 
at the law to be applied in this diversity case in the absence 
controlling Alaska decision would eliminate a need to show 
ejudice for a violation of a condition of the policy, and 

is submitted that this finding as to local law is binding 
cause it is not clearly erroneous. Owens v. White, 380 F.2d 
mesl> (9th Cir. 1967). 

The undisputed and stipulated facts show a failure to 
rward the suit papers from December 28 until March 16 and 
tablish that in the intervening period the Appellant filed 
swer, participated in the taking of 4 depositions and agreed 
'produce all documentary evidence in the case without limit. 


is constituted a violation of both the condition to forward 


ich papers immediately and the cooperation clause and 
titled Appellee to summary judgment herein. 

Additionally the original complaint against appellant 
mein alleged.events outside the coverage of the policy and 
ius there was no wrongful failure to defend the lawsuit 


against the City of Seldovia. 
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ARGUMENT 
ARGUMENT IN ANSWER TO CONTENTION OF APPELLANTS THAT 
APPELLEE WAIVED ANY REQUIREMENT OF FORWARDING SUIT PAPERS 


TO COMPANY BY SENDING THEM A RESERVATION OF RIGHTS 
LETTER. 


The entire argument of the City of Seldovia herein is 

sed upon the premise that the letter of December 22, 1965 
s a-refusal to defend under the policy of insurance and 
us waived compliance with the conditions of the policy. 
e letter itself is set forth completely herein to show 
mewoile it may contain a reservation of rights, the letter 
mocvea retusal to undertake the defense, and any such 
terpretation by the City of Seldovia is not warranted by 
e letter itself: (R 165-166, 230-231). 

"Mr. John E. Havelock 

Seldovia City Attorney 

Guess, Rudd & Havelock 

Attorneys at Law 

Pew So%e1 332 


Anchorage, Alaska 


Re: 0O-122302-A 
Charles McEwen v. City of Seldovia 


Dear Mr. Havelock: 


Mr. Hartman of Preferred General Agency has 
forwarded your letter and claim against the City 
EO Unis oOrfice for handling. 


The Employers! Liability Assurance 
Corporation, ltd. does not walve any rights under 
the terms of policy number E35-2049-81; issued 
to the City of Seldovia. 


Among other rights that the Employers' 


Liability Assurance Corp., Ltd. may have by 
investigating or defending a lawsuit, the 


maleic 


company does not waive any right to disclaim 
coverage on the grounds that the injury com- 
plained of was caused intentionally by or at 
the directii@m of the insured, or that the 
allegations do not fall within the scope of 
CeOverace. 


By the very nature of the claim, the 
acts alleged consist of false imprisonment, 
unlawful arrest and assault and battery which 
come within the standard definition as set 
forth in policy exclusions Section "0" which 
specifically provides - 


(O) Under coverage A, B, and C to bodily 
Injury or jury or destruction of property 
caused intentionally by or at the direction of 
Che insured, 


It is further noted that the claim sets 
forth a prayer for $200,000 which is greatly 
in excess of the City of Seldovia policy 
limits of $5,000.00. Please be advised that 
this letter will serve as notice of the excess. 


In the event of a judgment in excess of 
policy limits, or a verdict for damages not 
falling within the scope of coverage the City 
of Seldovia will be held liable for any and all 
amounts over and above the limits and provi- 
sions cf policy #CLE35-2049-81. 

The Employers’ Liability Assurance Corp., 
Ltd., and their attorneys will be happy to 
cooperate with you. 

Very truly yours, 
s/ T. H. Reed 


T. H. Reed 
Superintendent" 


Appellant, City of Seldovia, appears to be unfamiliar 
th the need for a Reservation of Rights letter by an 


Surance company in a case where there may be a problem of 
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nsurance coverage, but the great weight of authority clearly 
upports the proposition that if the company undertakes the 
efense of a cause of action without reserving any question 
f coverage, any policy defenses are deemed waived. 38 A.L.R. 


d 1148. 


"The law on the point under annotation 
may be summarized briefly. The general 
rule is this: a liability insurer, by 
assuming the defense of an action 
dg@aiisterher insured itis thereatter 
estopped to claim that the loss resulting 
to the insured from an adverse judgment 
in such action is not within the coverage 
of the policy, or to assert against the 
insured some other defense existing at 
The timesor the accident. 


x ¥ % 


The general rule of estoppel is also 
limited by the principle that a liability 
insurer may avoid the operation of the 
rule by giving the insured timely notice 
that, notwithstanding its defense of the 
action against him, it has not waived 
the defenses available to it against the 
imsured: se olehenGttee, to be Effective, 
must fairly inform the insured of the 
insurer's position, and must be timely, 
although delay in giving notice will be 
excused where it is traceable to the 
insurer's lack of actual or constructive 
knowledge of the available defense." 
(pps 150 and 1151). 


If the letter from Tom Reed is construed according to 
ts written language as a reservation of rights letter which 
oes not deny coverage, then the actions of the defendant, City 
f Seldovia, must be considered as a breach of the contract 


etween plaintiff and defendant, City of Seldovia, and as a 
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atter of law the plaintiff was entitled to summary judgment 
nder the provisions of Rule 56(a) of the Federal Rules of 
meal Procedure. 

In his memorandum of decision, Judge Plummer held that 
he Reed letter was not a denial of coverage and found as 
M@ijows: (R 238). 

"Mr, Reed's letter of December 22, 1965 

to the attorneys for the City of Seldovia 
PoenOusomdens ate onscoverace. slne letter 
merely contains a reservation of rights 
and gives notice of the fact that the 
amount claimed was far in excess of the 
limits of the coverage provided by the 
policy issued to the city. The defendant's 
claim of “a denial of coverage is entirely 
inconsistent with the following statements 
recited in the December 22 letter: (quote 
emitted)." 

it is submitted that this finding of fact is 
mntrolling unless found to be clearly erroneous. Lundgren v. 
reeman, 307 F.2d 104, 114-115 (9th Cir. 1962); Snider v. 
Beland, 374 F.2d 717, 726 (9th Cir. 1967); 55 California Law 
eview 1053 (1967); 41 Minnesota Law Review 764 (1967); and 
mace the letter itself supports the finding of the trial 
Jurt, the argument of appellant on waiver of condition 


mecedent by appellee is without merit. 
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(, ARGUMENT IN ANSWER TO CONTENTION THERE WAS NO BREACH OF 
POLICY PROVISIONS BY APPELLANT. 

The cross-motion for summary judgment granted by the 
“ial court was based upon the legal position that the City 
> Seldovia failed to forward the suit papers for a period of 
wventy-five (75) days after they had been served upon them, 
fd further that the City of Seldovia breached its duty of 
operation in defense of the cause of action without per- 
Morne the plaintiff its right to defend. Each topic will 
» discussed separately to show they provide alternative 
asons why plaintiff is entitled to summary judgment as a 
itter of law. 

A. Failure to Notify Plaintiff That Suit Had 
Been Commenced. 

In the case at bar, the suit against the City of 
mdovia was filed in the Superior Court for the Third 
idicial District on December 13, 1965 and was served on 
vcember 28, 1965 (R185). However, no notice was forwarded 
) plaintiff herein until March 16, 1966. (R 201). The City 
* Seldovia filed answer to the complaint on January 17, 1966 
185, 224) and participated in the following discovery 
*ocedures before notifying appellee that the suit had been 
pled: 


1. Attended the deposition of Abe Thomas taken 
by attorneys for McEwen on January 31, 1966 (R 142). 
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2. Attended the deposition of Richard Wolf taken 
by attorneys for McEwen on March 3, 1966 (R 142). 


3. Attended the deposition of Jack R. Simpson 
taken by attorneys for McEwen on March 7, 1966 

(R 142). 

4, Attended the deposition of Doris Fleck, medical 
records librarian at Providence Hospital, taken by 
attorneys for McEwen on March 7, 1966 (R 185). 

5. Did not contest in any way a motion for 
inspection and copying ‘all written statements of 
witnesses to the occurrence which is the subject 
matter of the complaint including any and all 
written statements of the defendants or the plain- 
tiff which may be in the possession of the 
defendants .. . including photographs and dia- 
grams of the scene' filed on February 25, 1966 and 
granted by the Superior Court on March 10, 1966 

(R 209-211). 

Additionally, on Mareh 31, after sending letter of March 
6 to appellee concerning the suit in question, appellant 
mipulated with attorneys for plaintiff, McEwen, to take the 
eposition of Charles McEwen at Salt Lake City, Utah on April 
mergo6 (R 187, 225). 

Notice of the taking of depositions, together with sub- 
oenas for appearances had been served on witnesses Bryant, 
rewster, Knight, Charlotte, Eaulsos and Reardon for March 9 
nd 10 at Seldovia, Alaska but such depositions were not taken 
ecause bad weather prevented the attorneys from getting to 
eldovia, Alaska (R 226). However, the investigator working 
m behalf of McEwen did discuss the case with the witnesses 


ryant, Brewster and Reardon at the time of service of said 


apers on March 1, 1966 (R 226). 
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The policy in question herein specifically provides that 
he insured will immediately forward any suit papers which are 
erved upon him to the company herein. (R 31, 60, 83, 119). 


"Tf claim is made or suit is brought 
against the insured, the insured 

shall immediately forward to the 

company every demand, notice, summons 

or other process received by him or 

his representative." (Condition No. 10) 


Bection 12 further provides that such action by the insured 
Bbuld be a condition precedent to recover under the policy. 
meet, 60, 83, 119). 

The general rule concerning the failure of the insured 
o forward the suit papers within a reasonable time is set 
orth in 18 A.L.R.2d 443 in the Annotation entitled "Liability 
nsurance: clause with respect to notice of accident or claim, 
te., or with respect to forwarding suit papers": 


"(1) It is well settled that a provision 
ina liability policy requiring the 
giving Of motice of accident and claim 
and the forwarding of suit papers to the 
insurer is a reasonable and valid stipu- 
JaGLon, 10s purpose being Lo give the 
insurer an opportunity to make a timely 
and adequate investigation of all the 
circumstances. 


(2) Regarding the nature and effect of 
the clause, a distinction has been made 
between policies which expressly make 
compliance with the clause a condition 
precedent to the liability of the 
insurer under the policy, and those 
which admit such an expressed statement. 
Wherever the liability policy makes the 
insureds talilure to give timely notice 
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expressly the grounds of forfeiture, or 
compliance therewith a condition prece- 
dent to the insurer's liability, no 
recovery can be had where timely notice 
has not been given. .." (p. 447) 


A similar view has been recently followed by the United 


ates District Court for the District of Alaska in the case 


' General Accident Fire and Life Assurance Corp. Ltd. 


Ve 


Prosser, 


9 F.Supp. 735 (D.C. Alaska 1965) where the following statement 


s made on page 739: 


"There is no ambiguity in the terms of the 
poliley invelved in this Case. Where, as 
herein, the policy in express terms makes 


Ghe giving sof Motice a condition precedent, 


the insurer is not required to show pre- 
judice and the failure to comply with the 
terms and conditions of the policy will 
bar recovery." (Citations omitted). 


It should be noted at this time that in another recent 


inion Ness v. National Indemnity Co., 247 F.Supp. 944, 948 
mc. Alaska 1965}, the United States District Court for the 


strict of Alaska again pointed out the rules which should be 


msidered in determining whether or not the policy of insurance 


. ambiguous: 


"Courts have no power to make or rewrite 
contracts of insurance, and where the 
terms of the contract are clear and 
unambiguous, it is the duty of the 

court to enforce the contract as 
Wreebucrem —"@Clba,lon omitted ). 


Inmevock and Grove, Inc. v. City of 
Juneau, Alaska, 403 P.2d 171, 

Opinion No. 292, June 21, 1965, the 
Supreme Court of Alaska stated as a 
Peneecmerule sor law that the clear 
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and unambiguous terms of a contract 
May Dew mcerprered by the general 
and accepted usage of the trade of 
business involved. 


In Pepsi Cola Bottling Co. of 
Anchorage, Inc. v. New Hampshire 
ims. Co., et all, Alaska, 407 P.2d 
1009, Opinion No. 308, November 26, 
1965, the same court stated that it 
was in agreement with those authori- 
ties which hold where the terms of 
Ehespolteyeo! insurance are clear 
and unambiguous, the intent of the 
parties must be ascertained from the 
iastrument atselr. 


This court is satisfied that if the 
Supreme Court of Alaska were called 
upon to decide the question as raised 
inechis case, 1c would do so in 
accordance with the basic and well- 
established principles of law stated 
herein, 1ts pronouncements in Stock 
and Grove and Pepsi Cola, and in 
accordance with sound reasoning and 
common sense, . ." 


2@ also, 8 Appleman, Insurance Law and Practice, Section 47.40 
1 page 59. 

Mim thiemwecascro: wsurderiar vo American) Employer's Ins. Co., 
om F.2d 681 (8th Cir. 1964), the trial court ruling holding 
lere was no duty to defend was upheld by the Eighth Circuit 
jurt of Appeals where it appeared that the omnibus insured 
alled to notify the company even though he knew a suit had 
sen commenced against him. 

"Thus, in the instant case, the insured, 
with knowledge of his coverage from 


participation in settlement of a prior 
claim and notice of action's pendency 


Bake 


breached a valid provision of the 
policy by neglecting to inform the 
insurer of the pendency of the 
action. Momeover, it is readily 
discernible from the Arkansas Supreme 
Court's rationale in Warren, supra, 
that substantial compliance with the 
notice provisions of the insurance 
policy with respect to an insured's 
Guty to inform the insurer when 
served with process would control in 
like manner when the insured had 

only knowledge of the lawsuit, since 
the provision's purpose of availing 
the insurer the opportunity to pre- 
pare its course of action without 
prejudice of delay would be equally 
served in both instances." (p. 685). 


In the case of Aetna Casualty & Surety Co. of Hartford, 
mn. v. Martin, 377 S.W.2d 583, 585 (Ky. 1964), the Kentucky 


uurt of Appeals held that prejudice to the insurance carrier 
suld be presumed where the insured waited 60 days before 
iforming the company that a suit had been commenced: 


"There is, however, no question that 
as a matter of law there was a breach 
Steune condition im the policy by 
Mullins in waiting more than sixty 
days before forwarding the precess to 
the appellant. The term "immediately 
forward" means within a reasonable 
time. (Citation omitted). Mullins' 
failure was due simply to his lack 
OfeInveres: sine pronptly informing 
himself Tor Thelmature of the claim 
against him and his unwarranted 
assumption that the appellant would 
protect him and itself without action 
Sieitse part. lne inguiry into whether 
or not there was prejudice to the 
appellant occasioned by this unreason- 
aplemdelay is Mol germane: prejudice 
to the insurer is presumed." (Citation 
omitted). 
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in the case of DeVigil v. General Accident Fire & Life 
as. Co., 146 F.Supp. 729 (D.C. Hawaii 1956), the United 


tates District Court for Hawaii granted summary judgment for 
ailure of insured to forward the suit papers even though 
1e company obtained notice of the suit from another source. 


"The record in this case fails to 
support plaintiff's claim that per- 
formance of the ‘forwarding of all 
suit papers' condition was waived. 
Although the defendant insurance 
company had written notice of a 
potential claim against Meyers and 
was aware of the fact that plaintiff 
had filed an action against him, the 
company was not required to defend 
its assured because of his failure 
to comply with condition 7 of the 
ovovlbalonie, Y [Gen 7 sale 


In the case of National Surety Corp. v. Wells, 287 F.2d 
2 (5th Cir. 1961), the Fifth Circuit Court of Appeals noted 


iat Texas decisions followed the rule presuming prejudice from 
1e failure to forward suit papers unless some reasonable reason 
speared for the failure to do so: 


"In assaying the correctness of the 
District Court's disposition, we 

start with the acceptance of the 
Insurer's assertion that with respect 
to forwarding legal process, just 

as in the situation concerning notice 
of the occurrence, Texas regards as 
immaterial a showing of prejudice. 
(Citations omitted). If the condition 
Ot evNcepolicy is mot satisfied, the 
contract is treated as breached and 
the Assured fails, not because what 
nesdVdenot ao injured the insurer, 

but rather because the assured did not 
perform his contractural obligations." 
De 105). 


See Lamont v. State Farm Mutual Automobile Ins. Co., 
51 N.E.2d 701, 704 (Ind. 1958); State Farm Mutual Automobile 
fs. Co. v. Cassinelli, 216 P.2d 606, 616 (Nev. 1950); 
interton v. VanZandt, 351 S.W.2d 696, 702 (Mo. 1961). 

Thus, taecne case abubar, the faddvire of the City of 
2ldovia to forward the suit papers for 75 days was a vio- 
ition of a condition precedent under the policy especially 
1 acase where the defendant's own counsel was taking an 


ative part in preparation of the lawsuit. 


B. Failure to Cooperate by Defending Suit. 


As an alternative and totally independent ground for 
panting summary judgment herein, it is urged as a matter of 
iw the actions of the defendant, City of Seldovia set forth 
srein constitutes a breach of the cooperation clause which 
fovides as follows: (R 31, 60, 83, 119). 

"The insured shall cooperate with the 
company and upon the company's request 
shall attend hearings and trials and 
Salt asetst in ecirecting settlements, 
securing and giving evidence, obtaining 
the attendance of witnesses and in the 
Conduct wet sstuitse . «. i (condition 11). 

The City of Seldovia did not cooperate in the defense 
" the suit; they simply defended the suit without notifying 


weir insurance carrier. The right of the insurer so far as 


ie defense of a cause of action under the insurance is 


pas 


Risjord and Austin, in an article entitled "Obligation 


f Insurer to Defend After Exhaustion of Policy Limits" in 6 


ederation of Insurance Counsel Quarterly, 18 on page 822 


lso states: 


"As a necessary corollary to insurance 
against liability in place of indemnity 
against loss, the insurance policies, 
fOre Hen RoOLeculoniwolr The winsurer, pro= 
vide that the insurer should have both 
the duty and the exclusive right to 
defend the insured." 


In the case of Auerbach v. Maryland Casualty Co., 140 


mre >i’, 579 (N.Y. 1923), 


the exclusive nature of the insurance 


mntract permitting the insurer to defend the cause of action 


s set forth as follows: 


Similarly in Countryman v. Breen, 271 N.Y.S. 744, 


e'd 198 N. 


". . . The Plaintiffs when they 
accepted Gie policy, did so with 
tule kKnowledee ot the fact, if any 
action were brought, that they 
surrender to the insurance company 
absolute, full and complete control 
of it, including settlement or 
Gelade.” e. 


E. 536 (1932) a similar statement was made: 


"The insurance contract between 
Defendant and the company is an 
indemnity contract. The reason 
why absolute authority is given 
the insurer in the matter of 
settlements with claimants against 
the insured is obvious. And the 
authority of the insurer as to 
this is absolute. . . The insured 
Cannov compel the insurer to settle 
noreprevyvent 1£ from doing so. . ." 
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In an article found in 26 Insurance Counsel Journal, 
Gee 585, this right of control is explained in the following 


erms: 


UThe wright and control of the 
imsurer Over the defense of 
litigation brought against the 
insured within the preview of 
the policy is so absolute and 
unquestioned that in the absence 
of bad faith the insurer is 
immune from liability on account 
of its failure to accept the 
settlement offer in an amount 
Withinegthne policy limit where 
eventually a judgment is secured, 
the insured following its unsuc- 
Cecerlmeadeuense OL Che dusured 
at the trial, (the decisions so 
holding are legion)." 


In the case of Dodge v. Fireman's Fund Ins. Co., 362 
W.2d 767, 769 ‘Mo. Ct. App. 1962), the Missouri Court of 


poecals recognized this point in holding that the exclusive 
Peght of control of the litigation under the insurance contract 
ests with the insurance company: 


"Since Fireman's Fund Insurance 
Company alone must pay any of the 
judgments obtained, it should have 
Emevexcivsive right to control and 
conduct the whole defense rather 
than to share that responsibility 
with another insurance company whose 
excess coverage under the facts 
presented will not be called upon. 
It would be unjust to Fireman's 
Fund Insurance Company to declare 
that it has a duty to defend and 
the obligation to pay the judgment, 
iisobuanned, and svuixrt to permit 
Federal Mutual Insurance Company 

to participate in the control of 
the defense." 


A similar view was expressed by the Supreme Court of 
‘owa in the case of Railsback v. Buesch, 114 N.W.2d 916, 918 
Towa 1962): 


"In cases of this type against insurance, 
the appointment of employee of plain- 
tiff's attorney as administrator of the 
defendant's estate has not been con- 
sidered improper, since the object of 
such appointment was to secure a repre- 
sentative of such estate against whom 
the creditor's claims might be asserted. 
(Citation omitted). It follows that the 
insurance company should have the right 
tomeentrol and conduct the défense and 
the administrator should not interfere 
with the legal exercise of that right. 
It appears counsel for claimant realized 
this because they filed written consent 
(subsequently orally enlarged) that the 
Original order weramting equitable relier 
be set aside and the matter stand for 
trial upon claimant's original appli- 
Capen fereequipabie relief filed 
November 28, and as though no evidence 
had been introduced. . ." 


In the case at bar the complaint had been filed on 
lecember 13, 1965 ‘R 185) and had been served on the City of 
jeldovia on December 28, 1965 (R 185). The City of Seldovia 
‘led an answer to the complaint on January 17, 1966 (R 185, 
24) and participated in the following discovery procedures 
Brore notifying appellee that the suit had been filed: 


1, Attended the deposition of Abe Thomas taken 
by attorneys for McEwen on January 31, 1966 (R 142). 


2. Attended the deposition of Richard Wolf taken 
by attorneys for McEwen on March 3, 1966 (R 142). 


3. Attended the deposition of Jack R. Simpson 


taken by attorneys for McEwen on March 7, 1966 
(R 142), 


m~ 


4, Attended the deposition of Doris Fleck, 
medical records librarian at Providence Hospital, 
taken by attorneys for McEwen on March 7, 1966 
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5. Did not contest in any way a motion for 
inspection and copying 'all written statements of 
witnesses to the occurrence which is the subject 
matter of the complaint including any and all 
written statements of the defendants or the 
plaintiff which may be in the possession of the 
defendants. . . including photographs and dia- 
grams of the scene' filed on February 25, 1966 
and granted by the Superior Court on March 10, 
1966. (R 209-211). 

Addi gional ly sons Marche 31, carter sending the letter of 
arch 16 to appellees concerning the suit in question, 
opellant stipulated with attorneys for plaintiff, McEwen, to 
ake the deposition of Charles McEwen at Salt Lake City, 
bah on April 9, 1966 (R 187, 225). 

Notice of the taking of depositions, together with 
ubpoenas for appearances were served on witnesses Bryant, 
rewster, Knight, Charlotte, Eaulsos and Reardon for March 9 
nd 10 at Seldovia, Alaska but such depositions were not taken 
2cause bad weather prevented the attorneys from getting to 
eldovia, Alaska <R 226). However, the investigator working 
h behalf of McEwen did discuss the case with the witnesses 
ryant, Brewster and Reardon at the time of service of sald 
Bpers on March 1, 1966 (R 226). 

The complete character of the lawsuit was set by the 


Bnduct of the attorneys for the City of Seldovia. The theory 


f defense and the depositions taken were undoubtedly taken to 


oye 


support the theory chosen. Rightly or wrongly the unasked 
and unanswered questions concerning any other theory would 

oe foreclosed because now the witnesses whose depositions had 
geen taken would always be subject to impeachment for not 
answering such questions at their depositions. 

No two lawyers approach a lawsuit the same way, and 
sertainly no two lawyers try a lawsuit the same way. The 
Sompany has chosen its counsel because of a recognition of a 
nethod of preparation and trial with which they are familiar 
me they should not have to abandon such for the uncertainty 
wm preparation and trial over which they exercise no control. 

Again preparation and trial by attorneys and claims 
Managers familiar with all phases of tort litigation must be 
considered generally superior to the same approach by those 
fess specialized. The control exercised by the attorneys 
for the City of Seldovia was unfortunate but nevertheless was 


a choice which was fatal to their claim. 
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fIl. ARGUMENT IN ANSWER TO CONTENTION OF THE CITY OF SELDOVIA 
THAT APPELLEE HAS THE BURDEN OF PROVING PREJUDICE FOR 
FAILURE TO FILE SUIT PAPERS. 

In the memorandum of decision filed by the United 
states District Court for the District of Alaska (See Record 
137-239) the court held that on the basis of the reasoning 
ind authorities contained in plaintiff's memo in opposition 
;o defendant's motion for summary judgment, the appellee was 
ntitled to summary judgment as a matter of law. (Entire 
lecision set forth in the Statement of Case.) 

In such memorandum on pages 6, 7, 8 and 9 (Record 163- 
66) it was argued that any delay under condition number 10 of 
me policy would be a violation of a condition precedent to 
mcover under the policy and no prejudice need be shown by the 
Meurer in order to establish the lack of right of recovery on 
me part of the appellant herein. 

The finding of the United States District Court was to 
me effect that under Alaska Law, no prejudice need be shown 
m order to show a failure to comply with the terms and 
pnditions of the policy and thus bar recovery herein. This 
‘inding of the United States District Court as to the law of 
ilaska where there are no Supreme Court of Alaska cases should 
fm accepted on review by the Ninth Circuit Court of Appeals 


Inless shown to be clearly wrong. See Bonet v. Texas Company, 
Mee, 308 U.S. 463, 84 L.Ed. 401, 405 (1940). 
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The Ninth Circuit Court of Appeals has followed this 
jew as recently as the opinion of Owens v. White, 380 F.2d 
10, 315 (9th Cir. 1967) where the court stated as follows: 


"Analysis by a District Judge of the law 
of Ge state in which he sits, his deter-= 
mination of the result which the highest 
court of that state would probably reach 
under the same facts, is entitled to 
great weight. (Citation omitted). That 
determination ‘will be accepted on review 


unless shown to be clearly wrong.'" 
(Citationssomitted). 
An almost identical quote is found in the case of 


innesota Mutual Life Insurance Company v. Lawson, 377 F.2d 
Me 526 (9th Cir. 1967): 


"The parties agree that we are to look to 
the law of the State of Minnesota. 
(Citations omitted). The United States 
District Court for the District of 
Minnesota construed the same policy as 
the trial court in this case construed 
alas 


The district court's considered 
view as to the law of the state 
in whieh it sits is entitled 
unless shown to be clearly wrong. 
(Citations omitted). Appellant 
has failed to demonstrate that 
the view of the Minnesota law 
stated by the District Court 

of the District of Minnesota 

was ‘clearly wrong.'" 


ee also the cases of Globe indemnity Company v. Capital 


asurance and Surety Company, 352 F.2d 236, 238 (9th Cir. 1965); 
rage. ocvocker, 360 F.2d 123, 126 (10th Cir. 1967); Capital 


nsurance & Surety Company v. Globe Indemnity Company, 382 F.2d 
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23, 626 (9th Cir. 1967); Employers Mutual Casualty Company v. 
FA Mutual Insurance Company, 384 F.2d 111 (10th Cir. 1967); 


reat-West Life Assurance Company v. Levy, 382 F.2d 357, 359- 
60 (10th Cir. 1967). 


As stated by the Bonet (84 L.Ed. 401, 405-406) case by 


he United States Supreme Court and reiterated by the Ninth 


ircuit in the Globe Indemnity Company v. Capital Insurance 
pmpany case found in 352 F.2d 236 at 238, it is not enough 


Mat the Circuit Court of Appeals disagree with the interpre- 
moion, the error must be clear or manifest before it should 
Byverse the interpretation as to local law as found by the 
hited States District Court Judge: 


"We now repeat once more that admonition. 
Merely adding lip service to that rule is 
nov enough. to reverse a judgment of a 
Puerto Rican tribunal on such a local 
matter as the interpretation of an act of 
the local legislature, it would not be 
SUuipictent et we or the Circuit Court 

of Appeals merely disagreed with the 
iiwerpretacuon. Nor would it be enough 
that the Puerto Rican tribunal chose what 
Might seem, on appeal, to be the less 
reasonable of two possible interpretations. 
And such judgment of reversal would not 
be sustained here even though we felt 
that of several possible interpretations, 
that of the Circuit Court of Appeals 

was the most reasonable one. For to 
justaty  revyersalvin such cases, the 

error must be clear or manifest; the 
interpretation must be inescapably 

wrong; the decision must be patently 
erroneous." 


It is clear, under the annotation found in 18 A.L.R.2d 


43, notes 24 and 25 and the supplements to American Law 


feports published in 1965, that there is a split of opinion 
mricerning the need for a showing of prejudice in this parti- 
meeer area. While there is area for disagreement it is 
fuggested to the court that the interpretation of the District 
rourt Judge is quite reasonable under the circumstances and 
n line with the decisions of Hart v. National Indemnity Company, 
}2.2 P.2d 1015, 1022 (Alaska 1967) and Pepsi Cola Bottling Co. of 
inchorage, Inc. v. New Hampshire Insurance Co., 433 P.2d 670, 
74-675 (Alaska 1967) which restrict the sweep of insurance 
nterpretation in Alaska. 

The findings of the trial judge that complaint was 
‘iled in the Supericr Court on December 13, 1965 and that on 
anuary 17, 1966 the city had filed its answer, but that no 
otice of the suit was given until March 16, 1966 was a vio- 
ation of condition number 10 of the policy which required 
hat notice of the suit be immediately forwarded to the company 
nd thus, under section 12 there was no action against the 
ompany on the policy in question. This interpretation must 
tand because it is not clearly erroneous and is in line with 


he facts as stipulated to. 
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[_V. THE ACTS ALLEGED IN THE COMPLAINT OF CHARLES McEWEN ARE 
NOT WITHIN THE COVERAGE OF THE POLICY SO APPELLEE HAD NO 
DUTY TO DEFEND SUCH SUIT. 

Even if the Court follows the position urged by the 
ippellant the appellant is not entitled to recover against 
Mopellee for there has been no breach of contract because the 
complaint by Charles McEwen against appellant does not allege 
slaims which are within the coverage of appellee's policy of 
nsurance. 

Before discussing jurisdictions which have ruled on 
movisions similar to those in the policy herein, it is 
lecessary to examine Alaska Law to determine whether or not 
his argument may be advanced for the first time on appeal of 
mis cause of action for such an argument was not presented 
fm the trial court. 

In the case of Ransom v. Haner, 362 P.2d 282, 285 
Alaska 1961), the Supreme Court of Alaska held that it was 
frmissible on appeal to urge for the first time that a 
lecision of the trial court should be upheld for reasons not 
Mivanced in the trial court. In disposing of an argument made 
or the first time on appeal that the appellant's exclusive 
*emedy was under Workmen's Compensation, the Supreme Court of 
ilaska stated: 

"The defendants in their brief urge 
upon us two other questions that we 


snouldsconsider here, though not 
raised by them or considered by the 
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trial, court ine the hearing on the 
motion for summary judgment. The 
first question is whether the plain- 
tiff assumed the risk of any injury 
in the performance of his work under 
the circumstances set forth in the 
complaint and amplified by the 
affidavits; and the second question 
is whether the plaintiff's exclusive 
remedy was under the Alaska Workmen's 
Compensation Act. In this connection 
the defendants argue that, if there 
are any grounds for upholding the 
summary judgment on their behalf, 
regardless ofwawhether they are the 
Evounds Set storun by the trial judge, 
the judgment should be affirmed. We 
apree, Lor 1t is a rule of law that 
an appellee may urge, and the appel- 
lant court should consider in defense 
of a decree or judgment any matter 
appearing in the record, even if 
rejected below and even if appellee's 
argument may involve an attack upon 
the reasoning of the lower court or 
an insistence upon matter overlooked 
Or tenored by it." 


Since the case at bar is based upon diversity of citizen- 


hip under 28 U.S.C.A. 1332 and the general rule is that the 


ircuit Court of Appeals should apply the law of the state 


mere the dispute arose [Erie Railroad Co. v. Tompkins, 304 Uss. 
my o2 L.Ed. 1188 (1938)], it is urged that the Ninth Circuit 


hould adopt the Alaska rule in considering this case. 


However, in order to avoid embroiling the court ina 


mOntroversy over whether the rule of law stated by the 


iJaska Supreme Court is procedural or substantive, it should 


e@ noted that the same rule has been applied by the United 
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Boaves Supreme Court in the case of Jaffle v. Dunham, 352 U.S. 
m0, 281, 1 L.Ed.2d 314, 315 (1967) where the Supreme Court 
stated: 

UsecuccesotUleparty In the District 

Court may sustain its judgment on 

any grounds that finds support in 

tne record. . . ." 

A similar view was expressed by the Ninth Circuit Court 
If Appeals in Commissioner of Internal Revenue v. Stimson 
Mi Co., 137 F.2d 286, 287 (9th Cir. 1943) and is further 
saxplained in the annotation in 1 L.Ed.2d 1820, 1821 as follows: 

"Without taking a cross appeal, the 
appellee may not attack the judgment 
below for the purpose of cbtaining a 
modification thereof in his favor, 
but may urge in support of the judg- 
ment below any matter in the record, 
although his argument may involve 

an attack upon a ruling of the court 
below or an insistence upon matters 
overlooked Or ignored by it... ." 
Gre. 1321). 

Therefore, a review of case authorities concerning 
jJecisions on similar policy provisions is made to establish 
ie validity of the proposition urged herein that said claims 
are not within the coverage provided by the policy and thus 


mere 15 no duty to defend this cause of action. 
A. introduction. 
In the case of Theodore v. Zurich General Accident & 


Mrability Co., 364 P.2d 51, 55 (Alaska 1961) the Supreme 


235 = 


Court of Alaska held that the duty of the insurance carrier 
to defend was controlled by the allegation made in the 
complaint: 


"Zurich promised its insured to defend 
any suit 'alleging' bodily injury or 
death under the employer's liability 
COverape Imiyne policy, even af such 
suit were ‘groundless, false or 
fraudulent.’ This language means that 
the obligation to defend exists when 
the injured party asserts a claim 
Whichoeacs a Claim, 1s for loss covered 
byvetie pellcy,. iG is the allegation 
made in the complaint that controls. 
If it comprehends an injury that may 
be within the policy, then the promise 
poOmdetTenanineludes if.) Tne promise is 
not contingent upon the allegation 
being true. It may not be. But the 
burden of establishing this - is 
showing that the suit is 'groundless' 
is one which Zurich agreed to assume." 


The complaint in the case brought by Charles Ramon McEwen 
against the City of Seldovia (R 171-179) alleged three specific 
sounts as foliows: 


Count I - Assault and Battery by using unreasonable and 
unnecessary force ‘R 171-175). 


Count II - False Imprisonment from unlawful arrest 
CR iL Sees.) 9 


Count III - Trespass by wilful, malicious and reckless 
acts (R 176-178). 


ine insurance policy in forse on the day of the 
accident (R 224, 9-31, 38-60, 66, 79-100, 114, 115-137) 
specifically provided coverage as follows: 


"Coverage B. To pay on behalf of the 
insured all sums which the insured 
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shall become legally obligated to 
pay as damages because of bodily 
injury, sickness or disease, 
including death at any time 
resulting therefrom, sustained 
by any person and caused by 
Scone” (See R 28, 57, 80, 
116). 


Under printed section (h) of the Condition Section of 


Mie policy (R 30, 59, 82, 118) the following definition is 


found: 


"(h) Assault and Battery - Assault 


and battery shall be deemed an 
accident unless committed by or at 
the direction of the named insured." 


Further, there is attached to the policy a typewritten 


endorsement (R 25, 54, 96, 133) which reads as follows: 


"It is hereby agreed that no coverage 
is afforded by this policy with 
respect to Assault and/or Battery 
whether committed by the insured or 
any employee of the insured." 


The question thus clearly becomes whether the allegations 


of the complaint against the City of Seldovia (R 171-179) 


there is asserted a claim which is for a loss covered by the 


policy . 


posed: 


NOUenerecisei ye ane three following questions are 


1. Is Assault and Battery by Abe 
aiomas, folice Chief of Seldovia 
covered by the policy as an 
eccLroent: 


2. Is false imprisonment of 
Charles McEwen by Abe Thomas 
Coverca by che policy as an 
accident? 


ee 


3. Is trespass by Abe Thomas 
covered by the policy as an 
accident? 
Each of these questions will be discussed in turn to 
how there is no duty to defend the cause of action and thus 


here is no breach of such duty at the present time. 


B. Assault and Battery by Abe Thomas is not 
Within the Coverage of the Policy. 


1. The Typewritten Policy Endorsement Controls 
and Assault and Battery is not Within Coverage 
of the Policy. 


While the original policy provisions contain the state- 
ent that assault and battery would be considered an accident 
nless committed at the direction of the insured (R 30, 59, 82, 
18), there is a typewritten endorsement attached to the policy 
Rich specifically states: 

"It is hereby agreed that no coverage 
is afforded by this policy with 
respect ot Assault and/or Battery 
whether committed by the insured or 
any employee of the insured." 

WRGA5 7 So, 133). 

The Supreme Court of Alaska has previously ruled in the 
ase or Pepsi Cola Bottling Co. v. New Hampshire Insurance Co., 
O07 P.2d 1009, 1012 (Alaska 1965) that the typewritten portion 


ould control as being the more deliberate expression of the 


ntention of the parties. 


Sage 


"Appellant refers us to a rule of 
construction which we are in agree- 
ment that where a policy is partly 
printed and partly written, the 
writing controls as being the more 
deliberate expression of the 
intention of the parties." 


Thus, under the endorsement there would be no coverage 
Or assault and battery under the policy. In Argument No. IV 
if Appellant's Brief pp. 27-28; appellant contends that the 
ndorsement was not effective until November 4, 1965. This, 
jowever, flies in the face of the endorsement itself which 
states that it was to be effective from August 19, 1965 and 
she previous admissions of appellant in the trial court that 
mic policy, including said endorsement, was effective at the 
meme of the accident in question. See the following documents 
ind statements: 
1. See Amended Complaint, paragraph Ix 
Coneernaneelne policy and endorsements 
thereto being in affect as tc September 
TOy 1965 uh /5h) and Answer of City of 
Seldovia admitting the attached 
insurance policy was in effect on the 
day in question (R111). 
ee oeeey sconce 1or Admissions, Uctober 
19, 1966 (R 114) which provided that 
the City of Seldovia admit: 
(a) That the following attached 
copy of the General Automobile 
Liability (policy) contains the 
identicai terms and conditions 
SomcmempOlLiCy oleplaintiff in 


force on the date of the incident 
in question herein, and further 
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(b) That such copy is identical in 
all respects to the policy in force 
except for signatures which were on 
the original policy. 


No answer was ever filed to the Request 
for Admissions. 


3. The Stipulation of Facts No. 5 (R224) 
which provided as follows: 


That on the 10th day of September, 
1965, there was in force and effect 
a policy of insurance issued by the 
plaintiff in favor of the defendant 
City of Seldovia, Policy No. E35- 
2049-81 and a copy of the policy 
has been introduced into evidence. 


2. Assault and Battery by Abe Thomas as Police 
Cnet onithe City of Seldovia Would be 
Assault Committed by or at the Direction 
of the Insured" and Thus Would be Outside 


the Coverage of the Policy. 


In any event, there would be no coverage in the case at 
Yar because the assault and battery was done at the direction 
mecne named insured, Abe Thomas, the Police Chief of the City 
yf Seldovia. 
The assault and battery definition provides specifically 
is follows: 
"Assault and battery shall be deemed 
an accident unless committed by or at 
Peceaireetion Or the insured." 
Gabe One 50, 62, 118). 
In the insuring agreement herein (R 28, 57, 80, 116) the 


Inqualified word "insured" was defined as follows: 


Om 


"The unqualified word 'insured' includes 
the named insured and also includes (1) 
under coverages B and D any executive 
ot Ccorumaime ctor sor Stockholder thereof 
while acting within the scope of his 
duties as such, and any organizational 
proprietor with respect to real estate 
management for the named insured, and 
if the named Insvred is a partnership, 
the unqualified word 'insured' also 
includes any partner thereof but only 
With respecte to his liability as 


such. . » o 

tne police chier 

mearse of his duties in 
she complaint and would 
m@ the City of Seldovia 
Mentus,. Therefore, the 


fould include the chief 


of the City of Seldovia was in the 
ammgestingeaneotitecer as) alleged in 
be wcme ,Oreane Tew executive officers 
which cannot act except through its 
unqualified word "insured" herein 


of police and his actions. Bouis v. 


Mmployers' Liability Assurance Corp., 160 So.2d 36, 38 


me. Ct. App. 1963). 


An example of this particular doctrine is found in the 


Mee Of Roberts v. R & S Liquor Stores, Inc., 164 So.2d 533, 
935-536 (Fla. Ct. App. 1964) where the District Court of 


ippeals for the First District stated as follows: 


"In each of the two cases above cited, 


the assault 


complained of by the 


plaintiff was committed by an 
individual occupying the position of 
a manager in the employment of the 
insured corporate defendant. In 

each case the liability policy sued 
upomeexcliuded from its coverage an 
assault and battery committed by or 
aveviewcirection of the insured under 


Ber policy . 


These facts squarely 


fit the racts in the case we now 
review. In each case it was held that 
DhespOLley provided no coverage for 


the insured, nor was it liable to the 
injured plaintiff for the damages 
suffered by him. Based upon the 
authorities, we are constrained to 
the view and so hold, that the 
trial court in the case sub judice 
correctly held that the garnishee 
insurance company was entitled to 
judgment as a matter of iaw. The 
summary judgment appealed herein 
ts accordingly affirmed." 


A similar finding was made by the appellate division 

MW the Supreme Court of New York in the case of Greater New 
mk Mutual Ins. Co. v. Perry, 178 N.Y.S.2d 760, 763 (App. 
Jiv. 1958) where the appellate division of the New York 
mourts held that the Vice-President of the defendant corporation, 
she managing agent in charge of the apartment building, who 
wsaulted the tenant in the apartment building was acting on 
maalf of the corporation and, therefore, the actions came 
within the prohibition of the policy which stated that assault 
and battery should be deemed an accident unless committed by 
Mea. the direction of the named insured: 

"The alleged assault by Frankel, 

acting as an officer of Hanover and 

in the course of his duties as 

Hanover's managing agent, is an 

assault by the named insured, 

Hanover, within the meaning of 

the policy, and by its expressed 


provisions is excluded from the 
coverage thereof. .. ." 


in the case of Portaro v. American Guaranty and Liability 
iis. Co., 310 F.2d 897, 899 (6th Cir. 1962) the United States 


court of Appeals for the Sixth Circuit, held that Portaro was 


oe 


un officer of the insured corporation and thus his assault 
und battery upon a woman patron of a beauty parlor operated 
yy the corporation was not an accident because the assault 
md battery had been committed by or at the direction of the 
insured. 

etal couctear Go we That, ‘as 

ane Mdechetlbe intent lonyor the policy 

before us was to protect all included 

within the meaning of 'insured' 

azaimictediability for “occurrences. 

It is equally clear to us that when 

by clause 3(d) which provided that 

"an assault and battery shall be 

deemed an occurrence unless committed 

by .. . the insured.’ The intention 

teereiuse Coverage to FPortaro, and 

insured within the meaning of the 

policy, ror an assault and battery 

committed by him is manifest." 

See alse the cases of McCarthy v. Motor Vehicle 
iccident Indemnification Corporation, 224 N.Y.S.2d 909, 915- 
J16 (App. Div. 1962); DeLuca v. Coal Merchants Mutual Insurance 
fO., 59 N.¥.S.2d 664 (App. Div. 1945); McLaughlin v. New Yorx 
idison Co., 169 N.E. 277, 278 (N.Y. 1929); Farm Bureau Mutual 
lutomobile Ins. Co. v. Hammer, 177 F.2d 796 (4th Cir. 1949). 
see also Oregon cases of MacDonald v. United Pacific Ins. Co., 
g11 F.2d 425, 432 (Ore. 1967); Isenhart v. General Casualty Co. 
Mf America, 377 P.2d 26, 28 (Ore. 1962) for cases that it is 
igainst public policy to insure persons for their deliberate 
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C, False Imprisonment and Trespass are not 
Accidents Within the Policy Terms and 
Thus There is no Duty to Defend Such 
Counts. 


Appellant makes no mention of Counts II and III of the 
complaint and apparently concedes they would be outside the 
soverage of the policy. The following section is added for 
she sake of completeness and is not intended to be more than 
» simple outline of the problem and the correctness of the 
soncession. 

Dean Prosser in his work Prosser On Torts § 12 on page 
0 (3rd Ed. 1964) notes that there must be an intent to 
fonfine before there is false imprisonment. 

"There is no false imprisonment unless 
the defendant intends to cause a con- 
finenenc, Waevoier Ol Cae plaintirfr or 
another: “There may, however, be 
liability for any negligence in such 

a case, if actual damage results. It 
has been held that a mere incidental 
COntinemene due to acts directed at 
anotmer pumpese as, for Instance, 
locking the door with the plaintiff 
inside for the soie purpose of keeping 
others out is not a sufficiently 
important invasion of the plaintiff's 
Diceresvsmuo require nmhe provection of 
the law." 

A similar intentional act is pleaded in the case at bar 
for the trespass alleged in Count III. See Restatement of 
forts, § 158, on page 359. 

These intentional acts by Thomas as agent for the City 


af Seldovia, are not covered by the insurance policy which 


ye 


Boecifically provides in coverage B of the insurance policy 
of the City of Seldovia "to pay on behalf of the insured all 
sums which the insured shall become legally obligated to pay 
as damages because of bodily injury .. . sustained by any 
person and caused by accident." ‘R 28). 

See cases where intentional trespass held not an 
ecident within policy terms: M. R. Thomason v. United States 
Fidelity & Guaranty Co., 248 F.2d 417, 419 (5th Cir. 1957); 
Langford Electric Co. v. Employers Mutual Indemnity Corp., 
297 N.W. 843, 847 (Minn. 1941); See 23 Insurance Counsel 
Journal 33, 37 (1955); case where false imprisonment was an 
Bntentional act not within coverage. Lively v. City of 
Blackfoot, 416 P.2d 27, 30-31 (Idaho 1966); Capachi v. 
mienn Falls Insurance Co., 30 Cal. Rptr. 323, 326 (Ct. App. 
1963); and cases where assault and battery is held not to 
me an accident under similar terms. Johnson v. Combined 


Bisurance Co. of America, 158 So.2da 63, 65 (La. Ct. App. 


#963); Cordon v. Indemnity Ins. Co. of North America, 
Bes F.2d 363, 364 (6th Cir. 1941); Bowen v. Lloyds Underwriters, 


Bt al, 162 N.E.2d 65, 66 (Mass. 1959° 

iMe@onyeevenva (he actual terms cf Counts II and III of 
the complaint make it clear that the suit is for the intentional 
actions of Abe Thomas in taking Charles McEwen into police 
Custody by deliberate trespass and arrest which violated 
McEwen's rights. The fact that he resisted the arrest only 
Made his actions also intentional, but has no real bearing on 


the coverage problem. 


Since there would be no duty to defend for such alle- 
zations, it follows that there has been no breach of contract 
for the failure to defend. The trial court was thus correct 
ferein in its decision and said decision should be upheld on 


appeal. 


CONCLUSION 


For the forgoing reasons, it is urged that the decision 
sf the District Court for the District of Alaska should be 
affirmed. 


DATED: July 2, 1968 


Respectfully submitted, 


HUGHES, THORSNESS, LOWE, 
GANTZ & CLARK 
Attorneys for Appellee 
Employers! Liability 
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